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THE RESPONSIBILITY OF THE 
CITIZEN AS A VOTER 


HIS is election year and again we shall be called upon to 

vote. 

Democracy works in direct ratio to the exent its citizens 
exercise the right to vote. Every citizen is responsible for his 
government and for the officers, great and small, elected to ad- 
minister it. If the citizen carelessly neglects or disdainfully ig- 
nores his right to vote, he shirks his duty and forfeits the right 
to complain of the kind of government he gets. 

It is the responsibility of every citizen to become politically 
literate; to know our country’s Constitution and its history; 
to inform himself of the complexities of our government and how 
it functions; how its laws are made and enforced; and to know 
the duties and obligations imposed upon those chosen to ad- 
minister them. 

It is his responsibility to inform himself on all public issues 
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involved in elections; to know what the candidates stand for; 
their capabilities, their principles, and their experience; to know 
to whom he may, by his vote, commit the interests and welfare 
of his community and his country. 

By his vote every citizen should endeavor to raise the level 
of political morality and ethical standards among those chosen 
to represent him, and foster and promote wider knowledge of 
and interest in practical politics and government. 

To vote is the paramount duty of every citizen. But his re- 
sponsibility does not end there. He owes his influence to have 
our schools teach American history, institutions and ideals; to 
develop a true understanding of our system of justice and an 
appreciation of the privilege of voting. FE. D. M. 








Dr. Don Alberto Solomon Osorio, representing the Bar Asso- 
ciation of Peru, recently passed through Los Angeles and called 
upon President Macdonald, and paid his respects to the mem- 
bers of the Los Angeles Bar Association. Dr. Osorio is en- 
gaged in delivering a number of lectures throughout the United 
States and it is a matter of regret to the Association that his 
stay in Los Angeles was so limited. 





RANDOM COMMENT 

Joint Tenancies: Very interesting—and significant, too 
—is the fact that some of our local banks are asking in their 
advertising, this question: “Joint Tenancies: Do you under- 
stand them?” and suggesting to the public that, “Your 
lawyer is the proper person to advise you with respect to the 
various methods of holding title to property,’ etc. This 
brings to mind that most comprehensive and instructive 
series of articles on Joint Tenancy, by Albert M. Cross, 
of our bar, published in THe BuLtetin issues for August, 
September, and October, 1944. There was great demand for 
those articles from members of the bar, and the supply was 
quickly exhausted. They should be reread and filed for reference. 
Incidentally, it would be a service to the members if the State 
Bar would pay for the printing of that material in the form of a 
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pamphlet and mail it to all the lawyers of this state. Every 
lawyer knows there has been, and still is, indiscriminate and 
careless use of joint tenancy deeds by real estate brokers, no- 
taries public, and a host of “sea-lawyers” who neither know 
nor give a hoot about the possible complications that may, and 
often do, follow their misuse. As Mr. Cross said, after pointing 
to examples of wrongful use of this form of deed: “So, joint 
tenancy is a strange mixture of good and bad, like so many other 
things in this strange world of ours.” 


x * x 


What’s the Answer? Education, says American Bar As- 
sociation’s Committee on Unauthorized Practice, in its 
program to arrest the rapid growth of lay-practice of law. 
The Committee presents its post-war program in the Oc- 
tober issue of Unauthorized Practice News, in which it 
shows that during the war there was an unusual increase 
in the number of “tax experts,” “estate planners,” “man- 
agement consultants,” “administrative tribunal specialists,” 
and other laymen chosen fancy names, many or most of 
which involve some activities constituting practice of law. 
The American Bar Association Committee says bar com- 
mittees have done their best to stop unauthorized practice, 
but the job of successfully policing the thousands of vio- 
lators is rather hopeless. Returning soldier-lawyers are 
going to meet the competition of these laymen who may 
advertise their “services” as much and as loud as they 
please, and charge less than a legitimate practitioner can 
afford to work for. So the committee thinks the problem 
is one of education; educating lawyers for these new types 
of business practice, and educating the public to the im- 
portance of consulting lawyers. The committee says law 
practice is no longer based on the common law, but upon 
a mass of statutes, a multitude of rules and regulations 
and interpretations of administrative bodies. 


* * * 


What, Again? We don’t seems to want to drop the 
subject of joint tenancies. Nor do the title companies and 
banks. Latest discussion appears in the Estate and Tax News, 
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the monthly publication of the Title Insurance and Trust Com- 
pany. It says that the benefits of holding property in joint 
tenancy are much over-rated in the popular mind from the 
standpoint of minimizing death taxes. It says, too, and this 
is important to lawyers: “There is a surprising lack of un- 
derstanding of the effects of this arrangement even among 
people who should know better, not excepting some lawyers 
and people associated with the financial world.” It then pro- 
ceeds to list the disadvantages frequently found in joint tenan- 
cies, ava 

Down in Texas—They “lay it on the line” and the State 
Bar tells laymen and lay agencies what they may and may 
not do in the light of a recent supreme Court decision. 
The groups warned include county clerks, abstractors, pub- 
lic accountants, state and national banks, building and loan 
associations and real estate brokers. A separate notice will 
be sent to the 70,000 notaries. The notice recites the hold- 
ing of the state supreme court in Hexter Title and Abstract Co. 
v. Grievance Committee, 179 S.W.(2d) 946, as to what consti- 
tutes unauthorized practice of law. It’s a broad decision. 

** * 

Here and There: Cincinnati Bar’s special committee 
is considering possibility of bringing about closing courts 
and law offices on Saturdays. . . . What kind of pro- 
gram is most likely to draw a crowd at bar luncheon 
meetings? If members would let the Association know 
when they like or dislike the program it would be a great 
help. . . . Again we remind members that there is 
a Los Angeles Bar Association Endowment, glad to re- 
ceive gifts of one dollar up to build up a fund for pro- 
fessional welfare and other work. .. . Office room for 
our returned service members is just about as hard to 
find as a house to live in. We second the Journal’s sug- 
gestion to those who didn’t go to war to find desk room or 
other temporary accommodation for a returned brother. 

We hear the State Bar may approve forms of 
newspaper ads to be used by local associations to publicize 
the value of legal services. This is indeed progress. Less 
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than 10 years ago at the Pasadena convention there was 
a great row over a plan presented there to have the 
State Bar approve certain forms of bar publicity. It got 
nowhere. But, then, this is 10 years later. 


* * * 


Thanks to the Bank: That illustrated folder published 
and distributed by the Security-First National Bank en- 
titled : “Why an Attorney Should Prepare My Will,” is 
tops for lawyers. In question and answer style it gives the 
layman the A B C’s of the subject of preparing wills and 
furnishes some apt and agonizing examples where that 
important function was left to laymen or to chance.—E. D. M. 





THE DOMESTIC RELATIONS RECORD 
OF LOS ANGELES COUNTY 


By J. F. Moroney, County Clerk 


HE Superior Court Judges of Los Angeles County have 

directed attention recently to the steady increase in the num- 
ber of domestic relations cases filed and heard in Los Angeles 
County. In an effort to stem the rising tide of divorce and to 
provide a legal means for the amicable settlement of domestic 
controversies, steps have been taken to emphasize the importance 
of the work of the Children’s Court of Conciliation. This is 
indeed a praiseworthy step. No one who has given the matter 
any serious attention can fail to be appalled at the conditions 
which are reflected by an analysis of the domestic relations 
records of Los Angeles County. 


From the many calls which have been received during recent 
months in the office of the County Clerk, from public officials, 
social workers, clergymen, and others, for statistics on marriage 
and divorce, it is apparent that these conditions are a matter of 
grave concern to many people. So far as I know, however, no 
attempt has been made to analyze these statistics over any con- 
siderable period of time, nor to compare the increase in domestic 
relations cases filed and marriage licenses issued with the increase 
in population. Unless all of these factors are taken into considera- 
tion, it is impossible to view the situation in true perspective. 
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Within the brief limits of this article I will attempt to present 
as clearly and as accurately as possible a complete picture of the 
conditions which are reflected by our domestic relations and mar- 
riage license statistics from the year 1900 to the end of 1945. 
The schedule which follows has been prepared from records in 
the County Clerk’s office, and any conclusions which I have 
drawn therefrom are, for the most part, simply matters of 
mathematical computation. The population figures have been 
taken from the United States Census records and from estimates 
compiled by the Research Department of the Los Angeles 
County Chamber of Commerce for those years for which com- 
plete census records are not available. I have shown the figures 
for each five-year period from 1900 to 1940 and for each year 
from 1940 to 1945, since the last five years, which may roughly 
be referred to as “war years,” have been those in which the 
largest increase in domestic relations filings has occurred in 
proportion to population. 

















YEAR “2 43 eo ye 
1900 461 1,505 170,298 2.70 
1905 935 3,841 305,000 3.06 
1910 1,656 5,606 504,131 3.28 
1915 2,424 7,083 815,000 2.97 
1920 4,772 11,955 936,455 5.10 
1925 8,730 16,432 53.1% 1,864,733 7.36 


1930 10,998 19,420 56.6% 2,208,492 4.98 
1935 12,905 21,163 61% 2,389,680 5.40 
1940 15,709 19,366 81.1% 2,785,643 5.64 
1941 17,460 21,703 80.4% 2,860,000 6.10 
1942 18,807 28,977 64.9% 2,942,000 6.39 
1943 24,238 32,942 73.6% 3,100,000 7.82 
1944 27,711 33,536 82.6% 3,225,000 8.59 
1945 33,267 37,090 89.7% 3,375,000 9.86 
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Some further explanation of the above figures is necessary. 
It should be noted that the cases listed are domestic relations 
cases, which include not only divorce suits, which of course 
make up the vast majority, but also suits for annulment, sepa- 
rate maintenance actions, and a scattering of miscellaneous cases 
affecting the marital status, such as suits for the custody 
of children, to determine parental status, to collect alimony due, 
etc. Strictly speaking, in a survey of this kind in which it is 
sought to ascertain the increase in the breakup of marriages, 
only divorce, annulment and separate maintenance filings should 
be included. However, until comparatively recent years, no 
breakdown of domestic relations cases was kept, so that it is 
impossible to segregate these miscellaneous filings for the early 
years. Furthermore, the miscellaneous filings listed under do- 
mestic relations form such a small part of the total filings that they 
do not appreciably affect the result. Thus, in 1945, out of 
a total of 33,267 domestic relations filings there were only 239 
of these miscellaneous filings, and during 1940 only 149 out 
of a total of 15,709. It is also necessary to point out that 
petitions filed in the Children’s Court of Conciliation are not 
included in the above figures. The reason for this is that if 
the attempted conciliation is unsuccessful a divorce or separate 
maintenance may be, and usually is, filed, in which case it 
would be included in the regular domestic relations statistics. 


It may be asked, “Why are domestic relations filings used 
instead of decrees entered?’ There are two reasons for this. 
In the first place, statistics of decrees entered are not available 
over a long enough period. In the second place, it is believed 
that the number of domestic relations cases filed over a period 
of 45 years is just as good, if not a better, barometer for 
measuring the trend in domestic tragedies as the number of 
decrees would be. The fact that one marital partner has filed 
a domestic relations suit is a pretty good indication in the 
average case that the marriage has gone on the rocks, even 
though a divorce or separate maintenance decree may not ulti- 
mately be obtained. However, care should be taken in referring 
to these statistics to avoid treating all domestic relations filings 
as “divorces,” and to avoid saying, for example, “there are 
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almost as many divorces in Los Angeles County as marriages.” 
I am prompted to express this caution simply in the interest of 
accuracy and not with any thought of minimizing the serious- 
ness of the ever increasing divorce evil. The figures are bad 
enough without exaggerating them. 


With these observations in mind, let us look at the record. 
The first thing that strikes the eye is the tremendous increase 
in domestic relations cases from 461 in 1900 to 33,267 in 1945. 
This represents an increase of 7116%. During the same period 
of time, the population of the County was growing from 170,298 
to 3,375,000, an increase of 1882% In other words, the per- 
centage of increase in domestic relations cases in Los Angeles 
County from 1900 to 1945 was nearly four times the percentage 
of increase in population. This is expressed in another way in 
the last column of the schedule, where it is shown that in 
1900 there were filed 2.70 domestic relations cases per 1,000 
population, while in 1945 domestic relations filings were 9.86 
per 1,000 population. That this ratio of the percentage of 
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increase in domestic relations cases to the percentage of in- 
crease in population is fairly constant is brought out by a 
comparison of the percentage of increase in domestic relations 
cases to that of population during the last five years. I have 
computed the percentage of increase for each year over the 
preceding year since 1940, with the following results: 











Percentage of Increase in Domestic Percentage of Increase in Popula- 
Relations Cases Over Previous Year tion Over Previous Year 
1941 — 11% 2.6% 
1942 — 7.7% 2.9% 
1943 — 28.8% 5.4% 
1944 — 14.3% 4% 








1945 — 20% 4.6% 





Turning now to the statistics of marriage licenses issued, 
we find that during the past 45 years the increase in round 
numbers was from 1505 in 1900 to 37,090 in 1945, an increase 
of 2364%. ‘There was a decline in the number of licenses issued 
in 1940 due to enactment of the pre-marital health law which 
went into effect in the fall of 1939. From 1941 until the present 
time, however, there has been a steady increase in marriage 
licenses. Yet this advance has not been sufficient to keep 
step with the domestic relations cases. While in 1900 there 
were 30% as many domestic relation cases filed as there were 
marriage licenses issued, and in 1905 and 1910 the ratios were 
even less, the years following World War I showed a marked 
tise in domestic relations filings until in the year 1945 there 
were 89.7% as many domestic relations cases as marriage 
licenses. Since there does not appear to be any likelihood 
that this ratio will be reduced but all indications are that it will 
increase, we are faced with the unhappy prospect, within the 
near future, of seeing more domestic relations cases filed than 
marriage licenses issued. It is also apparent that the increase 
in domestic relations cases over the past 45 years has been 
constant and cannot be attributed to any temporary factor. 

Needless to say, the figures which are given here do not 
augur well for the future stability of the American home. 
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FROM THE PAST 


QUOTATIONS AND NOTES FROM 
EARLY NUMBERS OF THE BAR BULLETIN 


“On Monday, February Ist [1926], the new Municipal Court 
for the City of Los Angeles began its official functions. <A 
modest, yet impressive, ceremony marked the event. 
President Mott spoke on behalf of the Bar Association. 


“Regular monthly meeting, March 25th, 1926 
Program: Henry M. Willis, Presiding Judge of the Maneicigad 
Court: ‘The New Municipal Court’ . . . Also, Wm. H. 
Anderson will expound certain radical views concerning the 
making of many laws. 


“The Bar Association Quartette will also appear in the 
evening’s program. This quartette, it will be remembered, 
is composed of the following splendid singers: Philip H. 
Richards, Frederick W. Williamson, William W. Clary and 
Everett W. Mattoon.” 


“Report of Committee on Publicity . . . L. R. Yankwich, 
Chairman.” 





THE SUBMERGED LANDS 
CONTROVERSY 


By William W. Clary* 


HE editor of the BULLETIN has asked me to review the con- 
troversy over the question of state versus federal ownership 
of submerged lands. 


Legislation now is pending in Congress which, if enacted, 
would permanently quiet the states’ titles to all these lands. 
There is also an original suit pending in the United States Su- 
preme Court, in which the United States asserts title to the 
submerged lands off the coast of California. This suit, however, 


*Mr. Clary now is acting as Special Assistant Attorney General 
of California. 
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is considered by the United States Attorney General as a test 
case which will determine titles in every coastal state in the 
Union. The subject is, therefore, one of nation-wide interest. 


LANDS IN DISPUTE 


The lands involved in the dispute are all the lands beneath 
navigable waters within the boundaries of the respective states. 
These lands include: 

(1) Lands beneath coastal waters out to the states’ 
boundaries (fixed by the California Constitution at 3 miles 
from the coast line) ; 

(2) Lands beneath navigable lakes and rivers; 


(3) Filled and reclaimed lands which were formerly be- 
neath either of the kinds of waters above mentioned. 


The states always have exercised and do now exercise full 
powers of ownership and control over all submerged lands 
(subject, of course, to the constitutional powers of Congress 
to regulate interstate and foreign commerce). The present 
controversy was precipitated by an attempt of certain federal 
officials (which began in 1938) to break down the long settled 
rule of state ownership and establish a new doctrine under which 
title would be vested in the United States. 

In the suit recently filed in the United States Supreme Court 
the government claims only the lands along the seacoast which 
are below low water mark and outside of bays, harbors and 
other “inland waters.” The Secretary of the Interior, who is 
the chief proponent of the government’s claims, has stated that 
he has no designs on filled and reclaimed lands or lands beneath 
lakes, rivers or bays and harbors. 

The position of the states is that the present claims are neces- 
sarily a stepping-stone to a claim of ownership of all sub- 
merged lands and all filled and reclaimed lands, for the reason 
that all such lands are held by the states under the basic prin- 
ciple of state sovereignty. If the federal government is suc- 
cessful in destroying the legal basis of state ownership as to 
any of these lands, it will automatically follow that title to all 
submerged lands and all filled and reclaimed lands will (to say 
the least) be under a serious cloud. 
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Of course the mere statement of the Secretary that he has 
no intention of claiming lands beneath bays, harbors and other 
inland waters is meaningless and without legal force. Such a 
statement is not even binding on the Secretary himself, who can 
change his mind in the future as he has in the past. The ques- 
tion is not what any federal official now says he intends, but 
what is the legal significance of the attack on state titles, 


The value of all the submerged and reclaimed lands in this 
country runs into billions of dollars. Hundreds of millions of 
dollars have been expended by public and private interests in 
improving and developing these properties. All these expendi- 
tures have been made on the faith of a supposedly settled rule 
of property, namely, the rule of state ownership. That is why 
the pending legislation was sponsored by the Attorneys General 
of 46 states, the Port Authorities of 51 ports and harbors, and 
the Municipal Law Officers representing 408 cities. These 
groups feel that the real issue is the preservation of the integrity 
of the titles to properties of enormous value in nearly every state 
in the Union. They also feel that this is a question for Con- 
gress to settle by legislation which will quiet states’ titles and 
put an end to the unwarranted claims which have been agitated 
in recent years by the Secretary of the Interior. 


BASIS OF STATES’ TITLES 


Under the common law of England all submerged lands in the 
original thirteen colonies belonged to the Crown. When the 
colonies declared their independence in 1776 the submerged lands 
vested in the new states (except such portions as had been the 
subject of prior grants). The original states did not surrender 
their submerged lands to the federal government either by the 
Constitution or otherwise and, hence, still retain title to all such 
lands within their boundaries. The most concise statement of 
the rule is found in the early case of Martin v. Waddell, 41 
U. S. 366, in which the Supreme Court said: 


For when the revolution took place, the people 
of each state became themselves sovereign; and in that 
character hold the absolute right to all their navigable 
waters, and the soils under them, for their own common use, 
subject only to the rights since surrendered by the con- 
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stitution to the general government.” (Namely, the rights 
of regulation incident to the regulation of commerce and 


navigation. ) 

The same principle applies to all new states which, under 
our federal system, can be admitted to the Union only on “an 
equal footing” with the original thirteen states. New states 
have, as the Supreme Court has said many times, “the same 
rights and sovereignties and jurisdiction as the original states.” 

In the case of western territories, some of the submerged 
lands were of course temporarily vested in the United States, 
but the courts have held that such lands were held in trust for 
the future states which might subsequently be created and title 
passed to each new state as an incident to its sovereignty upon 
its admission to the Union. The same principles have been held 
to apply to the Great Lakes, which are said to have all of the 
characteristics of the open sea. 


SUBMERGED LANDS NOT PART OF PUBLIC DOMAIN 


The so-called public domain was created by conveyances by 
the original thirteen states of their western lands and by pur- 
chases from France, Spain, Mexico and Russia. As new states 
were admitted to the Union the usual practice was to require 
that vacant and unappropriated lands remain a part of the public 
domain of the United States and subject to its exclusive dis- 
position under laws adopted by Congress. 

The Supreme Court has. repeatedly held that the public 
domain refers to those lands which may be appropriated and 
settled under the Public Land Laws and that tide and sub- 
merged lands are not within this category. This is evidenced 
by the fact that the public survey, although it has been going 
on for 150 years, has never been extended over submerged lands. 
The rules and regulations of the Interior Department have 
always provided that the public survey must stop at the 
water’s edge because the submerged lands belonged to the state 
and were no part of the public domain. 

The present claims of the federal government are not based 
upon the theory that submerged lands were actually included 
in the public domain but rather on the hope that the’ court 
will either distinguish or reverse a long settled rule of property. 
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STATES HAVE ALWAYS EXERCISED FULL Ce 
POWERS OF OWNERSHIP V 

Since 1789 the individual states have exercised all the powers « 

of an owner in fee simple of all of the lands in question. Com- z 
mon examples of acts of state ownership are: of 

(1) All ports and harbors have been constructed by or m 
under authority of the states or their political subdivisions, fo 
subject only to federal approval for the protection of navi- 
gation. ac 

(2) The reclamation and filling of submerged lands have as 
been done under state authority. For example, the filling = 
of San Francisco between Montgomery Street and the - 
present bay front was carried on under an act of the state pi 
legislature and the lands so reclaimed were sold by the ™ 

, ; las 
state and purchasers paid their money to the state or its 
successors. The same practice has been followed in nearly 2 
abe A ; ; U 
every city in the United States which borders on navigable i 
water. 

(3) The states have made extensive grants of sub- tes 
merged lands to municipalities and other political subdi- in 
visions. Los Angeles and Long Beach harbors have been 
constructed under such grants. in 

(4) For years the states have carried on a practice of wa 
leasing submerged lands for the development of iron, coal, Ste 
sand, gravel and other products, including, within the last Un 
fifty years, the development of oil. pas 

All of the above activities are those of an owner having title a 
and exercising powers of ownership. 
ACQUIESCENCE BY THE FEDERAL GOVERNMENT mai 
The question naturally arises: What has the federal govern- ¢ 
ment been doing about all the above mentioned state activities a 


in the past 150 years? The answer is that Congress and all 
Departments, including the Department of the Interior, until 
1937 have not only acquiesced in state ownership but have 
taken the affirmative position that all submerged lands, both 
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coastal and inland, were the absolute property of the states. 
Whenever the federal government has needed to obtain title 
to submerged lands it has either condemned the land or has 
applied to the state legislature for a cession of the lands needed. 
Hundreds of cessions have been made by acts of the various 
states conveying submerged lands to the federal government for 
military and naval purposes, for lighthouses and customs houses, 
for prisons and for many other purposes. 


For example, in 1897 the California legislature passed an 
act, at the instance and request of the United States, granting 
to the United States ali iznd extending from high water mark 
seaward 300 yards below low water mark, wherever such sub- 
merged lands were adjacent and contiguous to uplands then 
owned by the United States and occupied or reserved for mili- 
tary purposes. The act provided that title to such submerged 
lands should remain in the United States only so long as it 
continued to hold and own the adjacent uplands. If the 
United States disposed of the adjacent uplands the submerged 
lands granted by the statute were to revert to the state. 


Pursuant to this act, the United States has acquired seven- 
teen different submerged areas, some lying along the open coast 
in the Pacific Ocean and others within bays or harbors. 


This is typical of the practices which have been followed 
in every coastal state and in every inland state having navigable 
waters. Hundreds of such grants have been made to the United 
States by the states. In connection with these grants the 
Unted States Attorney General has written innumerable opinions 
passing on the titles and in all cases these opinions have been 
predicated on the assumption that title was originally vested 
in the states. 


Likewise, the Department of the Interior itself has issued 
many decisions holding that submerged lands, both coastal and 
inland, were the absolute property of the states. 


In a recent public statement the Secretary of the Interior 
said : 

“T just haven’t been able, despite the assistance of a lot 
of capable lawyers, to locate any of the decisions that settle 
the question of state versus federal ownership of California’s 
tideland oil. I do not think there is any.” 
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With all respect to the Secretary, this statement is contra- 
dicted by numerous decisions of his own Department. The 
following is a typical example. In 1933 Secretary Ickes him- 
self signed a decision rejecting an application for a federal oil 
lease off the coast of Long Beach. In that decision he said: 


“As to the jurisdiction of the Federal Government over 
lands bordering on tidewater, the Supreme Court of the 
United States has held in the case of Hardin v. Jordan 
(140 U. S. 371) as follows: 


“With regard to grants of the Government for lands 
bordering on tidewater, it has been distinctly settled that 
they only extend to high-water mark, and that the title to 
the shore and lands under water in front of land so granted 
inures to the State within which they are situated, if a State 
has been organized and established there. Such title to the 
shore and lands under water is regarded as incidental to 
the sovereignty of the State—a portion of the royalties be- 
longing thereto and held in trust for the public purposes of 
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navigation and fishery—and cannot be retained or granted 
out to individuals by the United States.’ 


“The foregoing is a statement of the settled law, and 
therefore no rights can be granted to you either under the 
leasing act of February 25, 1940 (41 Stat. 437), or under 
any other public-land law to the bed of the Pacific Ocean 
either within or without the 3-mile limit. Title to the soil 
under the ocean within the 3-mile limit is in the State of 
California, and the land may not be appropriated except by 
authority of the State.” 

The above is an example of the consistent policy of all De- 
partments of the United States up until 1936. 


REVERSAL OF SECRETARY’S POSITION 


Beginning in 1936 the Secretary of the Interior, reversing the 
policy previously followed by himself and by all his predecessors 
in office, began to allow applications for federal oil leases along 
the California coast to remain undenied and pending in his 
office. While he has not granted any of these applications, he 
has publicly stated, as late as January, 1945, that he intended to 
grant them. As a result of this change of policy a deluge of 
new applications has been filed. These applications cover 
almost the entire coast line from Santa Barbara to Newport 
Beach. The applications in many instances cover lands already 
leased by the State of California under the State Leasing Act 
to responsible companies who have made large investments on 
the faith of the state’s title. 


Many of these applications also cover important uplands upon 
which there are streets, railroads, large buildings and other 
structures, the theory being that these lands may have been 
submerged at one time. In some cases the applicants have 
attempted to “sell out” to the rightful owner. 


For more than eight years the entire California coast line 
has been under a cloud as a result of these undenied applica- 
tions. 

The Secretary of the Interior has stated publicly that his De- 
partment has raised this question of federal ownership in an 
endeavor to conserve the off-shore oil .resources for the future 
use of the Nation. . The records of his office completely refute 
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that statement. These records show that the proposed change 
of policy would not result in conservation of oil but would only 
enrich a host of private applicants for federal leases. 


The Federal Leasing Act of 1920 permits any person to file 
an application for an oil lease on public lands. The California 
Leasing Act is much more stringent and provides that leases 
can be granted only where necessary to protect the state from 
drainage from wells in the upland. Even in such cases the wells 
must be slant drilled from upland sites, no wells being permitted 
below the line of mean high tide. But the Federal Leasing 
Act has no such restrictions. Under that act the entire coast 
line could be exploited with wells placed in the ocean. The 
truth is that if the Secretary should prevail in his claim of 
federal ownership and if he should carry out his threat of issuing 
leases under the Federal Leasing Act, the result would simply be 
that the state’s lessees would be evicted and their properties 
confiscated, and federal lessees, with no investment whatever, 
would be substituted in their places. Indeed, if the Department 
of the Interior’s contentions were upheld the federal government 
could occupy and control the entire 1000 miles of California’s 
coast line for any purpose it might wish and by the same token 
it could occupy and control the lands beneath coastal and inland 
navigable waters in every state in the Union. 


STATUS OF THE LEGISLATION AND THE LITIGATION 


For a number of years authorities in the various states, and 
particularly port and harbor authorities throughout the country, 
have been conscious of the threat to their titles and have been 
preparing to meet it. In March, 1945, a number of resolutions 
were introduced in Congress quieting the titles of the states to 
all submerged lands and relinquishing any supposed claim of 
the federal government. On the 29th of May, just a few days 
before his term of office expired, Attorney General Biddle, at 
the instance of Secretary Ickes, filed a suit in the District 
Court for the Southern District of California against one of 
the lessees of the State of California. This suit claimed, on 
behalf of the federal government, title to a certain parcel of 
submerged lands already leased by the state and asked for the 
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eviction of the state’s lessee. The state, however, was not 
made a party to the action. 


Notwithstanding the pendency of this suit, the House Ju- 
diciary Committee in June unanimously recommended the pas- 
sage of the legislation and on September 20th one of the reso- 
lutions passed the House with only 11 dissenting votes. Hearings 
before the Senate Judiciary Committee are now set for Feb- 
ruary 5, 1946. 


On October 19th the suit against the California lessee was 
dismissed and, again at the instance of the Secretary, a new 
suit was filed in the United States Supreme Court, this time 
the State of California being named as the only defendant. In 
this suit title to all lands below low water mark and outside of 
“inland waters” was claimed on behalf of the federal govern- 
ment. The complaint asked for the eviction of all state grantees 
and lessees, although none of them was made a party. Cali- 
fornia has been ordered to answer this complaint on January 28th. 


The position now taken by the Secretary of the Interior is 
that Congress should not act until after the Supreme Court has 
rendered a decision in the pending case. Proponents of the 
legislation feel that this position is unsound for the following 
reasons : 


(1) Congress should not cease to function because a 
public official files a suit in the courts at the last minute 
for the express purpose of obstructing pending legislation. 
This reverses the constitutional process under which Con- 
gress is the law-making body and the courts pass on the 
law after it is made. 


(2) A court decision will not put an end to agitation 
of the kind which has been clouding titles in California 
and, indirectly, in all other states for the past eight years. 
Up to 1936 the Secretary himself ruled that the question 
had been settled by court decisions. Now we are told 
that those decisions are not in point. The same thing may 
happen if another court decision should be rendered. 


(3) Litigation of all of the titles involved would con- 
sume many years and involve titles of thousands of indi- 
viduals as well as states, cities and political subdivisions. 
The total value of all of the titles which have been sub- 
jected to a cloud by the federal claims runs into billions 
of dollars. During the long period which would neces- 
sarily elapse before a final adjudication could be made 
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of all lands involved, needed developments will be ham- 

pered and retarded. 

The Secretary of the Interior and a number of well-meaning 
but badly informed newspaper writers have tried to make it ap- 
pear that in this controversy the states and their lessees are 
attempting to get something away from the federal govern- 
ment. But the truth is exactly the reverse. When the Secre- 
tary says he is trying to “protect” the rights of the United 
States, what he really means is that he is trying to extend the 
jurisdiction of his Department over something it never had be- 
fore. 

If the federal government succeeds in establishing its claims 
it will be the biggest shift from states to federal government of 
both property rights and political power that has ever taken 
place in our history. 





CHAOS OR COSMOS? 
By Frank G. Tyrrell, Judge of the Muncipal Court 
HE root meaning of ‘cosmos’ is order or harmony. The 


present generation is challenged with a problem never con- 
fronted before: science has made war and civilization incom- 
patible. If we permit war to continue, we shall witness the 
extinction of peoples and civilization; that is obvious to all in- 
formed persons. We can no longer find cold comfort in the 
suggestion that there have always been wars, yet civilization has 
survived, and what has been will be. 

Yes, but what sort of civilization? Does anyone think 
that because of these wars, it is not after all a pretty poor thing, 
compared to what it might have been? If so, that seems to be 
accurate analysis. ‘The verdict of history is that wars have 
impeded the development of civilization and marred its propor- 
tions and character. And now the continuance of war means 
the extinction of civilization. Had the Axis won the last global 
contest, world despotism would have been the result, with en- 
slavement and spoliation of all peoples except the victors, who 
themselves would have been degraded and degenerate. 

And that denouement would have been accomplished without 
this appalling instrument of destruction and annihilation, the 
atom bomb. Now the world has that; it is no secret. Without 
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it, the machinery of war had become a world menace; with it, 
chaos confronts us, if war continues. 

It must be sadly acknowledged that under certain conditions 
war is inevitable. Those conditions are no mystery or concate- 
nation of mysteries. They have been with us since the emergence 
of nationalism, following the break-up of feudalism. Sovereign 
armed nations existing in a state of international anarchy will 
inevitably precipitate war; and chaos awaits humanity unless 
international anarchy is ended by the reign of international law. 
This of course presupposes an organized world government. 

And why must there be war, so long as nations exist without 
world government? It ought to be obvious by this time that 
the tap-root of war is acquisitiveness. Life on earth can con- 
tinue only by providing the necessaries, food, raiment and shel- 
ter. But mankind are not content with acquiring the bare nec- 
essaries; they seek comforts, luxuries and ease. And out of 
an acquisitiveness which is commendable—a virtue—grows an 
abnormal and ruinous acquisitiveness which is ruthless, predace- 
ous, and as exemplified by the banditti of Europe in the late 
war, murderous. 

Perhaps in some far-off and as yet undreamt of hour, such 
murderous acquisitiveness will be uprooted from the heart of 
man, and he will be able to take the attitude of Jesus of Naza- 
reth toward worldly wealth; but in the meantime, and as an aid 
to moral teaching, the power of control by law must be invoked. 


The intriguing and challenging theme may be approached 
from different points of view, but in every case we come to the 
fundamental concept of government by law. This is peculiarly 
the lawyer’s business. And in this time of crisis and menace, 
the age-old profession is summoned to the creative and con- 
structive work of social engineering for mankind. 

Can the entire profession be mobilized for the Titanic task? 
In common with all men, the lawyer feels the pressure of the 
lower wants. It is up to him first, last, and always, to provide 
the necessaries for himself and family, that they may not be a 
burden to the community. And, for the great majority, this is 
“a full-time job!” Yet no self-respecting lawyer will selfishly 
enjoy the benefits of citizenship and neglect his civic duties. 
Here is a civic duty which belts the world. Indeed, for all 
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American citizens as well as for lawyers particularly, there is 
now added to the immense and complex problems of domestic 
government, the intricate and baffling problems of some form of 
government for the world. We did not seek world citizenship ; 
events have thrust it upon us, and what we do about it will 
determine whether we shall survive or perish. Unless we give 
to this new citizenship our highest and best thought and a course 
of action dictated and governed by the logic of the heart as well 
as the head, we must prepare to descend into chaos and abysmal 
night. 

The historians tell us that the ancient Greeks could not have 
given their time to ruling and judging in their city state, were 
it not for the support of the slaves they owned! Slavery thus 
seemed a necessary institution, even to Aristotle. But that in- 
stitution has gone into the discard, let us hope forever. Its 
temporary return under Hitlerism and the war-lords of Japan 
it is to be hoped is a mere episode in human history. But that 
temporary return uncovered all its naked hideousness and 
horror. 

Self-support is an inexorable necessity. To be sure it is, 
but how will one support himself if his security is endangered 
or lost? The primary and paramount social and personal need 
is security, and peace and order. Ask the young lawyers who 
were taken forcibly from their offices by the draft, or the many 
whose regular business was dislocated or in some way tempor- 
arily suspended. In a word, the conditions of peace and order 
which are indispensable to the pursuit of any bread-winning oc- 
cupation, practicing law or what not, can no longer be assured 
without world government. Will you help construct it or not? 
If you really wish to continue to earn a decent living, you will 
help. 

Climacteric and compelling events have again forced the na- 
tions to lay the foundation for world peace in an essay at world 
government. “Let us accept this start, and use it and improve it. 
To read and understand the United Nations scheme as reflected 
at Dumbarton Oaks and San Francisco is an immediate “must” 
for every lawyer. And then to watch and foster it as it unfolds, 
to insist on its continuous adaptation to changing world .condi- 
tions, is likewise compulsory, mandatory. Such activity will ex- 
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pand the mind, widen horizons, and impart something of dignity 
and grandeur to the practice of law. 


Needless to say, such study and activity will lead one into 
the wider fields of international law, economics, finance and poli- 
tics. It will afford an infinite perspective in which, while it is 
immeasurably extended, life will be unified and enriched. Surely 
the lesson has by two paroxysmal global wars been taught with 
uncompromising thoroughness; have we learned the lesson? If 
we have, we assuredly know we shall not escape if we neglect 
it. And mere neglect is enough. We do not need to oppose, 
to denounce, to attack the scheme; just neglect it, and the sov- 
ereign nations will soon be again wallowing in the muck and 
mire of mass murder and appalling ruin. 


Are the heroic lives of distinguished lawyers wholly lost as 
inspiring examples? John Hay read law in the office of his 
uncle, Milton Hay, once a partner of Lincoln, and was admitted 
to the bar in 1861. He is outranked by few if any in the annals 
of American statesmen. Were he living today, who can doubt 
that he would be first and foremost in leadership of the nations 
out of their travail and turmoil! Not all can attain his stat- 
ure, but all can imbibe his spirit and emulate his fine example. 
Give us enough lawyers who at least catch the contagion of 
greatness, and say with the great Pope in Browning’s “The Ring 
and the Book” 


“Mankind is ignorant, a man am I; 


Call ignorance my sorrow, not my sin.” 
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OPINIONS OF THE COMMITTEE 
ON LEGAL ETHICS 


OPINION NO. 159 
(December 17, 1945) 


ATTORNEY AND CLIENT—CONFIDENTIAL INFORMA- 
TION. An attorney may not, even though his employment as 
such has terminated, divulge to others information as to his 
former client’s business or affairs, without his client’s consent. 
He may, however, utilize such information for his own benefit 
in the event of a breach of the contract of employment by the 
client. 


During the course of his employment as such, an attorney 
became. familiar with the nature and extent of the assets and 
properties owned by his client. After the employment had 
terminated, the client made an assignment for the benefit of his 
creditors, which assignment, the attorney has reason to believe, 
did not cover all the client’s assets. The attorney inquires 
whether or not, without the client’s consent, (1) he may divulge 
to the former client’s assignee the information which he pos- 
sesses with reference to the former client’s affairs, and (2) 
he may utilize his knowledge of the client’s affairs to collect 
his own unpaid claim for legal services. 


It is the view of the Committee that the first of these ques- 
tions must be answered in the negative. Despite the fact that 
the former client presumably has embarked upon a scheme to 
conceal assets, the attorney nevertheless is bound by the canons 
of his own profession. ‘The duty to preserve a client’s con- 
fidences outlasts the lawyer’s employment. (Am. Bar. Ass’n, 
Canon 37.) Every lawyer owes his client a duty not to divulge 
to others what he learns about his client’s business by reason of 
his confidential relationship. (Am. Bar Ass’n, Ethics Op. 163; 
L. A. Bar Ass’n, Ethics Op. 31; State Bar Calif. Rule Prof. 
Conduct 5; Calif. Bus. and Prof. Code §6068(e).) 


The second question presents a different problem. The rule 
against the divulging of confidential communications springs 
from the highest considerations of public policy and is designed 
to encourage, for the client’s own benefit and protection, the 
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utmost freedom in acquainting the attorney with the problems 
with which the client is confronted. And, as we have observed 
above, the attorney’s duty in this regard outlasts his employ- 
ment. 

The matter of utilization of the information, however (as by 
attaching known assets of the client), does not involve, except 
remotely and indirectly, the revealing of confidential informa- 
tion imparted to the attorney. And the question presented is 
whether or not, assuming a breach by the client of his obliga- 
tion to compensate the attorney for his services, the same or 
similar considerations of public policy prevent the attorney from 
utilizing the information previously gained by him in the course 
of his employment. 


In jurisdictions where, unlike California, an attorney’s lien 
is permitted, public policy does not prevent the attorney from 
resorting to the client’s property in his possession. Yet in such 
a case the attorney necesarily utilizes information which has 
come to him as the result of his employment. 
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The answer is to be found, we think, in the nature of the 
contract between the attorney and the client. The obligation 
upon the attorney to keep silent regarding his client’s affairs 
enters into and becomes a part of the contract becauise imposed 
as a matter of public policy. We do not believe, however, that 
public policy goes so far as to require the attorney to disarm 
himself to the extent of forfeiting the remedies open to others 
in cases of breach of contract. It is our view that the parties 
necessarily contract with the possibility in mind that either of 
them may, in the event of breach, utilize against the other, and 
to the fullest extent, all remedies available under the law. We 
conclude that the second question should be answered in the 
affirmative. (See, also, in this regard Am. Bar Ass’n., Ethics, 
Op. 250.) 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 


* * * 


OPINION NO. 160 
(December 1¥th, 1945) 


ADVERTISING AND SOLICITATION—Customary use of or- 
dinary professional cards: is permissible but not the publication 
thereof in newspapers. ' 


An attorney of Japanese ancestry submits these questions: 


“1. Assuming it would be customary for lawyers of 
Japanese ancestry to insert ‘cards’ (similar to business 
cards used by all lawyers) in the mixed language papers 
that are read only by Japanese Americans, is it unobjec- 
tionable for me to do so in the coming months? 

“2. I am entering professional association with the 
Caucasian lawyers whose letterhead I am using in writing 
you. I am having business cards printed that bear my 
name in the central position; these cards having the names 
of the above two Caucasian lawyers printed in small type 
off to one side, the entire appearance of the card being in 
nature much like the usual lawyer’s letterhead. 

“Assuming the answer to my above question No. 1 that 
the insertion of a card is unobjectionable, my second ques- 
tion is whether the insertion in the publication described 
in the first question of a card described in question two is 
also unobjectionable.” 

Members of the Bar are prohibited from soliciting pro- 
fessional employment by advertisment or otherwise. (Rule 2, 
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Rules of Professional Conduct of the State Bar: Lvtbarian v. 
The State Bar, 21 Cal. (2d) 862, 136 Pac. (2d) 321; Canon 27, 
American Bar Association Canons of Professional Ethics.) 
The prohibition does not prevent the use, in the usual and 
customary manner, of ordinary professional cards, but the pub- 
lication of such cards in newspapers or other media is not 
permissible. The applicable portion of Rule 2, supra, reads: 
“Rule 2. Section a. A member of the State Bar shall not 
solicit professional employment by advertisement or otherwise. 
Section b. Nothing in this rule shall be deemed to prevent 
the use, in the usual and customary manner, of ordinary pro- 
fessional cards, provided, however, that such use shall not extend 
to publication in newspapers or other media;” 
We conclude that both of the submitted questions should be 
answered in the negative. 
This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 





ANNOUNCEMENT CARDS 
BY LAWYERS RETURNING FROM 
GOVERNMENT SERVICE 


The following is the full text of Opinion 264 of the Commit- 
tee on Professional Ethics and Grievances of the American Bar 
Association on a subject that is of particular interest at this 


time. 
OPINION 264 
(June 21, 1945) 


ADVERTISING, DIRECT OR INDIRECT—Announcement cards 
by lawyers returning from Government service. While it is 
proper for lawyers returning from Government service to send 
notices thereof to members of the bar and to former clients, in 
order so to advise of their return, it is unnecessary to state the 
legal position occupied, and the emphasis thereof in cards fre- 
quently used constitutes improper advertising. 

Canon 27. 


By the Committee: Messrs. Brand, Drinker, Hostetler, 
Houghton, Jackson, Powell and Shackleford concurring. 


The Committee’s attention has recently been called on a 
number of occasions, by various organizations and members of 
the bar, to the cards which, in recent months, have been sent 
out by law firms and individual lawyers to members of the bar 
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and, perhaps, to others, announcing the return to practice of a 
partner or associate who has been absent on Government service. 
Very frequently such cards state that the attorney in question 
has been acting as a legal adviser to or in a specified Govern- 
ment agency, or has been a member of the staff of such agency; 
or that he will specialize in certain branches of the law. 





Examples of such cards are: 


LET, Broadway 
New York 
AB 

Having resigned as an Associate Public Member of the 
National War Labor Board announces that he has resumed 
the practice of the law at the above address where he will 
specialize in trade-mark, anti-trust and labor law. 

LEN EES , 1945 : Whitehall................ 


ABC 
Announces his resignation as Conferee-Reviewer, Salary 
Stabilization Unit Internal Revenue Service, U. S. Treasury 
Department to resume practice of law in association with 
D and D 
Philadelphia 
Rittenhouse................ 


peewee 3 Wall Street 
New York 5 
Mr. A B C, formerly associated with the National Labor 
Relations Board as trial attorney in its field offices, and as 
litigation attorney and an administrative officer in its Wash- 
ington offices, and more recently with the Curtiss-Wright 
Corporation as industrial relations attorney for the airplane 
division, has become associated with our firm. 
DEF&G 
January 1, 1945. 


& Bf, Je. 

Associate counsel to the New York State Liquor Au- 
thority until January First, 1945, has resumed the practice 
of law, specializing in matters relating to the alcoholic 
beverage industries. 


cesta West ........th Street 
L_Sleeere 8... New York —, N. Y. 
| Ae Place 


New York —, N. Y. 
A. B. has today joined this firm as a partner and will 
continue to specialize in tax matters. 
Cy es: & 
July 1, 1945 Whitehall ............ 
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Street 
New York 4, N. Y. 
Hanover 


A B and C D announce the formation of a partnership 
for the general practice of the law. 

A B was formerly a special assistant to the Attorney 
General and chief of the New York office of the Antitrust 
Division of the Department of Justice. 


C D was formerly regional attorney for the United 
States Department of Labor. 


June 1, 1945 B and D 


Inquiry has been made as to the propriety of such announce- 
ments. 

This Committee has ruled that it is entirely proper, when a 
member of or an associate of a law firm returns to practice 
from military or other Government service, that an announcement 
be sent out by him or by his firm to clients and members of 
the bar, stating that he has returned to practice. The Committee, 
however, can see no reason for adding to such a simple an- 
nouncement the fact that the attorney has been employed by a 
specified Government department, other than to emphasize his 
special familiarity with the problems of that particular Govern- 
ment department and his acquaintance with the personnel therein, 
the conclusion being that he is unusually well fitted to undertake 
professional work involving such Government agency. 


In opinion 251 this Committee held that cards announcing 
the opening or removal of a law office may not properly contain 
statements to the effect that a lawyer intends to specialize in 
certain types of work or before certain tribunals (see also opin- 
ions 175, 194 and 228 discussed therein). The implication of 
the announcement in question would appear to be that the law- 
yer was peculiarly qualified in the branch of the law in which 
he had been recently engaged. 


While in many cases the addition to the simple announcement 
of the particulars of the attorney’s employment is doubtless 
prompted simply by the natural pride of his associates in his 
public service, nevertheless, the necessary effect of such state- 
ments in the opinion of the Committee constitutes advertising, 
prohibited by Canon 27. 
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